WLLAUGBY/ LEAVI TT ASSOd ATI ON
| BLA 96- 117 Deci ded June 22, 1999

Appeal froma decision by D xie Resource Area Manager, Bureau of Land
Managenent , i ssuing road access right-of-way grant. UIU 73831.

Afirned.

1 Federal Land Policy and Managenent Act: Surface
Managenent --Mning d ai ns: Surface UWses--Surface
Resour ces Act: Managenent Authority

The Surface Resources Act, 30 US C § 612 (1994),
provides as follows wth respect to rights under an
unpatented mning claimlocated after July 23, 1955:

R ghts under any mining claimlocated after July 23,
1955, are subject, prior to issuance of patent, to
the right of the Lhited Sates to nanage and di spose
of the vegetative surface resources and other surface
resources thereof. Any such mning cla mshall also
be subj ect, prior to issuance of patent, to the right
of the Lhited Sates, its permttees and |icensees, to
use so much of the surface thereof as may be necessary
for such purposes or for access to adjacent |and,

provi ded that any use of the surface does not endanger
or naterially interfere wth prospecting, mning or
processi ng operations, or uses reasonably incident
thereto. |If appellant can showthat grant and use of
aright-of-way over its mning cla mendangers or
naterially interferes wth mning activity, the right-
of -way use nust yield to the mning clai mant' s dom nant
and prinary right to use the surface and its resources
for mning purposes.

2. Federal Land Policy and Managenent Act of 1976: R ghts-
of - Wy-- R ght s- of -\Wy: Federal Land Policy and
Managenent Act of 1976--Rul es of Practice: Appeal s:
Burden of Proof

A BLM deci si on approvi ng a right-of-way application
filed pursuant to section 501 of the Federal Land
Policy and Managenent Act of 1976, 43 US C § 1761
(1994), wll be affirnmed when the record shows the
decision to be a reasoned anal ysis of the factors

i nvol ved, made wth due regard for the public
interest, and no reason to disturb the decision is
shown on appeal .

149 I BLA 250

WAW Ver si on



| BLA 96- 117

APPEARANCES.  Brent WI I oughby, Jay R Leavitt, and Rodney E Leavitt,
@l ock, Wah, for Appellant.

(PN ON BY ADM N STRATI VE JUDGE PR CE

(n behal f of WI I oughby/Leavitt Association, Brent WIIoughby, 1/
Jay R Leavitt, and Rodney E Leavitt have appeal ed froma Novenber 29,
1995, Decision by the Area Manager, D xie Resource Area, Wah, Bureau
of Land Managenent (BLM, granting a right-of-way to S ephen DelLong
and Todd Meeks for a road across public land. 2/ The right-of -way
crosses WI | oughby/ Leavitt Association' s unpatented placer mning claim
(UMC 356847), and it is contended that the right-of-way w il adversely
affect its mning operation.

The roadway al i gnnent enbraced by the right-of -way grant has been

the subj ect of applications for an access road to a mllsite and an

access road to a gravel permt area associated wth a mneral sal es
contract. DelLong and Meeks have been the proponents in each instance, and
in each instance there was strong opposition to the mllsite and to access.
Matters have been conplicated by the sonetines rancorous feudi ng between
Delong and Meeks, and Appel lant's principal s, other nei ghbors, and
community and state regul atory groups opposed to the mllsite and/or the
access road for a variety of reasons. The dispute is nade no easier by the
presence of Appellant's rival mining operation at the southern end of the
right-of-way, while at the northern end, Ed Bow er, another nei ghbor who
opposes the mllsite, has used and i nproved an area to graze his |ivestock.
DeLong and Meeks have conpl ai ned that BLMhas not acted on Bow er's
trespass, and it appears that BLMintends to | ease the surface of the
mllsite to Bower for grazing. (BEwironnental Assessnent (EA) No. UT-045-
95-28 dated Septenber 20, 1995, UIU 73368.) The record shows that the

i ndi vidual s invol ved have not hesitated to avail thensel ves of any
opportunity to advance their interests, and it is evident that BLMhas
struggled to find a way to acconmodat e everyone. Despite this context,
however, the only issue on appeal is whether BLMproperly granted the
right - of - way.

The history of the right-of-way application begins wth DeLong s and
Meeks' purchase of land in SE/&E/MNE/Of sec. 29, T. 40 S, R 17 W, St
Lake Base and Meridian (SLB&\), that is entirely surrounded by private
hol dings and by | and admnistered by BLM After purchasing their |and,
Delong and Meeks staked a millsite (UU 73368) adjacent thereto, and on
January 18, 1995, submtted a docunent to BLMstyled a "plan of operations"
to build an access road pursuant to 43 CF. R 8 3809.3-3, and to disturb

1/ The nanes R chard B WI | oughby and R Brent WI I oughby appear in the
case record. It is not certain whether Rchard B and R Brent are the
sane person, but we assune so.

2/ The case record consists of files for right-of-way UTU 73831,

Mneral Miteria Sale UTU 73825; DeLong and Meeks millsite UTU 73368; and
WI | oughby/ Leavitt mining notice UTU 74004. dtations to docunents wl |

i ncl ude the BLM case fil e nunber.
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1 acre on the mllsite to construct a building in which to refine and test
gold ore. Because less than 5 acres were to be disturbed, BLMdeened this
submssion a Notice pursuant to 43 CF. R § 3809.1-3 and requested furt her
i nformation, which was submtted by DeLong on January 25, 1995.

The location of the mllsite i mediatel y engendered intense
opposition, not only fromDeLong' s and Meeks' nei ghbors, but from nenbers
of the larger community of Qunl ock, Wah, who contended that the mllsite
woul d conpromi se inportant environnental val ues and habitat; it woul d
negatively affect an inportant annual rodeo event, Gunlock's naj or revenue-
produci ng activity; it woul d depress housing val ues; and that it was
located wthin the flood plain of the nearby Santa d ara R ver, posing
athreat to riparian values and water quality. Recognizing that DelLong
and Meeks lawfully could locate the mllsite on public | and, however, and
that they were entitled to reasonabl e access to their mllsite operations
pursuant to 43 CF. R § 3809.3-3, BLMwas reluctantly drawn into the
cont r over sy.

O February 14, 1995, DeLong and Meeks submtted an application to
pur chase 500 yards of gravel in Mnor's Ganyon, sec. 29, R 17 W T. 40 S,
S B&8M The gravel was to be used to surface the access road to DelLong
and Meeks' mllsite. (June 6, 1995, Menorandum from Area BLM Manager to
BLMDeputy State Drector, UU74004.) A mneral naterial s sal e contract
was signed on April 18, 1995. Uhder the gravel permit, DeLong and Meeks
were aut horized to construct an access road fromthe Minganese Vésh Road,
through the gravel permt area and to their adjacent private property in
the NE/&E/4of sec. 29. The gravel access road was to coincide wth the
alignnent for the access road to the mllsite, so that one road subject
to the two authorizations woul d be constructed. (June 6, 1995, Menorandum
fromArea BLM Manager to BLMDeputy Sate Drector, UIU 74004.) The
proposed sal e and construction of the access road had been deternmined to be
in conpliance wth the 1981 Mrgin R ver Minagenent Franework A an (MP).
(April 12, 1995, Categorical Exclusion/National Environnental Policy Act
Gonpl i ance Record, UTU73825.) n or about May 13, 1995, DeLong and Meeks
started construction of the road. (My 13, 1995 Note to FHle by BLM
geol ogi st Larry Gore, recounting tel ephone conversations wth Jay Leavitt
and Laree Qton, an adjoining property owner, UIU 73831.)

Previously, however, on March 27, 1995, W!I I oughby/Leavitt had | ocated
its placer mning claim UMG357893. 3/ In processing the gravel sale,
BLMhad run a conputer mning clai mrecordation check on April 10, 1995,
but this did not disclose the existence of Appellant's claam O Sat urday,
May 13, 1995, Jay Leavitt tel ephoned Gore to express his concerns
regarding the potential right-of-way across Appellant's mning claim Gore
t el ephoned DeLong, who stated that work on the road had ceased for the
weekend and no further work woul d be done wthout first notifying BLM
(Uhdated Note to FHle by Gore, probably May 13, 1995 UTU73821.) n
My 15, 1995,

3/ The claamwas located on Mar. 27, the |location notice was recorded at

t he Véshi ngton Gounty Gourthouse on Mar. 29, 1995, and a copy was recei ved
by BLMon Mar. 31, 1995, and assigned serial nunber UMG 356847. (lhdated

Note to Hle by Gore, probably My 15, 1995, UTU 73825.)
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BLM confirned that Appel lant had a properly recorded mning clai mwhich had
not been entered in BLMs database in atinely manner. 4/ Utinately, BLM
notified DeLong by tel ephone that the gravel sale was cancel ed. The

tel ephone call was followed by a witten decision on My 17, 1995,

cancel i ng the sal e.

The May 17, 1995, decision stated that reclamation of the road was
not to be required at that tine, because it had been constructed i n good
faith, and because the road was on the ali gnnent authorized under DelLong
and Meeks' Notice to construct a road to their mllsite. (June 6, 1995,
Menor andum from O xi e Resour ces Area Manager to Deputy State Director,
UTU 74004.) The decision further stated that they coul d use the road
because it was |ocated in an area classified as open to of f-hi ghnay
vehicles, but cautioned that it could not be further inproved or upgraded.

The record shows that there was sone question whet her DeLong and Meeks
actually intended to utilize the road as access to their private property.
(Eg., Noteto Fle by Gre dated January 13, 1993, at 2, UTU 73368; Note
to FHle by Gore dated February 7, 1995, at 1, UTU 73368; Letter wth
tel ecopi er date of May 26, 1995 fromQton to BLMAssociate Sate
Drector, UTU73825.) Accordingly, when BLM acknow edged recei pt of the
January 25, 1995, Nbotice on February 8, 1995, it advised DeLong and Meeks
that "[o]nly operations and uses reasonably incident to mning shall be
conducted on the millsite and access road. hless authorized by an
additional right-of-way or other authorization, the road shall not be used
to access your private property in the area. You did not request any
residential occupancy at the mllsite, and none is authorized." (Letter
fromActing Area Manager to DeLong and Meeks dated February 8, 1995,
at 2.) 5/

Thus, DelLong and Meeks next filed right-of-way application UU 73831
on April 4, 1995, seeking access to their private property. The proposed
right-of-way followed the sane alignnent as the road constructed pursuant
to the gravel purchase permit and the mllsite access under 43 CF. R
§ 3809. 3-3, except DeLong and Meeks proposed to inprove and upgrade it.
The right-of-way is 50 feet inwdth and 1,000 feet in length, wll be a
year-round road open to the public, and is perpetual in termunless
termnated, abandoned or relinquished. (EA No. UT-045-95-031 at 2.) The
public land involved is at the northern end of the road, in SW&E/4and
NWNE/ sec. 29, T. 40 S, R 17 W, S9B& and termnates on Delong' s and
Meeks' private property. (EAat 2.) The southern end of the right-of-way
i s the Manganese Wsh Road, a county-nai ntai ned road across Federal | and.
(EAat 2.)

The EA prepared i n Novenber 1995 in accordance wth 43 CF. R
§ 2802.4(d) (1), noted that there was no authorized easenent, right-of-way

4/ There were other events in the tale of the mllsite access road whi ch
we wll not recite, since that decision was not appeal ed.

S/ The file contains a copy of a conputer printout, dated Apr 10, 1995,
that shows that there are no open nining clai ns. Appellant s clai mwas not
entered into the Mning dains Recordation database until Apr. 20, 1995.
(Uhdated Note to Fle by Gore, probably My 15, 1995, UTU 73825.)
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or inproved public road to DeLong's and Meeks' property, and that they had
been unabl e to obtai n easenents or rights-of-way to traverse the private
property of others. Thus, wthout the right-of-way, they woul d have no
assured access. (EA at 3.) The EA determined that the right-of-way was
subj ect to the MP and concl uded that it conforned to the MP
recommendation to grant rights-of-way on public land to neet public and
Governnent needs. (EAat 1.)

h Novenber 8, 1995, the Area Manager issued a Decision
Record/ H nding of No S gnificant Inpact concluding that the proposed right-
of -way conforned to the approved | and use plan. A so on Novenber 8, 1995,
BLMoffered right-of-way grant UTU 73831 to DeLong and Meeks. |1t becane
ef fective when it was signed by the authorized officer on Novenber 27,
1995. The Area Manager issued his Decision granting the right-of-way on
Novenber 29, 1995. A copy of that Decision was provided to WI I oughby and
the Leavitts, anong others. This appeal followed. In addition, a stay
was request ed, which was denied by Oder dated March 5 1996. Appel | ant
has submtted no further reasons for appeal beyond those stated inits
Noti ce of Appeal (NY and Request for Say.

Appel | ant asserts that it was not notified of the right-of-way
application, and that it was entitled to noti ce because of the adverse
effect onits mning claam There is no express obligation in the
regul ations to notify mning clainants of the filing of a right-of -way
application, but BLMis required to "[c]oordinate, to the full est extent
possible, all actions taken pursuant to [43 CF. R Part 2800, R ghts-of-
Wy] wth Sate and | ocal governnents, interested individual s and
appropriate quasi-public entities." 43 CF.R 8§ 2800.0-2(d). This nay
include a public hearing if BLMdeens it appropriate do so. 43 CF. R
§ 2802.4(e). The EA process al so specifies public invol venent, and the
record of the EA shows that Jay Leavitt was one of the individuals
consulted in the course of its preparation. (EA M, onsultation and
Qordination, at 9.)

Moreover, it is clear fromthe record that Appellant and its
principal s had actual know edge of the application before it was filed and
certainly before the grant was approved. R ght-of-way file UTU 73831
includes a "Note to Hle" dated My 15, 1995, which nenorializes a
neeting between BLM Jay Leavitt, and Qton. That neeting was convened to
di scuss the mneral sale permt and the road built by DeLong and Meeks
pursuant to the permt, but the discussion al so included the question of
access to Delong' s and Meeks' private property, in the course of which
Leavitt expressed his opposition. In addition to evidence of his
i nvol venent as one of Appellant's principals, the record includes letters
fromLeavitt as president of the GQunl ock Rodeo Associ ation and as presi dent
of the GQunl ock Véter Wsers Association. Indeed, fromthe outset Jay
Leavitt was anong the nost vocal of those opposed to Delong s and Meeks'
activities. Smlarly, the record contains anpl e evi dence that Appellant's
other principals were fully aware of, and communi cated their opposition to,
the mllsite and the access road fromthe tine it was constructed under the
gravel purchase permt. Appellant's assertion therefore is wthout nerit.

Appel l ant general |y asserts that the Decision is "adverse toit." It
is further contended that the right-of-way will naterially interfere wth
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its mning claim(UMC 357893) and w il inhibit exploration and devel opnent
activities. The only factual allegation offered to support this concl usion
is that the right-of-way was "granted on the Sout heast corner of the claim
wth the bulk of the claimbeing to the northwest and crosses the al | uvi um
filled valley.” (NAat 1.) Hence Appellant clains that "[f]uture mning
activities wll necessitate traversing through the valley bottomdirectly
across the DeLong, Meeks road to devel op the property.” (NAat 1.) These
contentions are al so unpersuasi ve.

[1] The Surface Resources Act, 30 US C § 612 (1994), provides as
follows wth respect to rights under an unpatented mning cla mlocated
after July 23, 1955:

R ghts under any mining claimhereafter |ocated under
the mning lans of the Lhited Sates shall be subject, prior
to issuance of patent therefor, to the right of the Lhited
Sates to manage and di spose of the vegetative surface resources
thereof and to manage ot her surface resources thereof (except
mneral deposits subject to |ocation under the mning | ans of
the Lhited Sates). Any such mning claimshall al so be subject,
prior to issuance of patent therefor, to the right of the LUhited
Sates, its permttees and |icensees, to use so nuch of the
surface thereof as nay be necessary for such purposes or for
access to adjacent |and:. Provided, however, That any use of the
surface of any such mning claimby the Lhited Sates, its
permttees or |icensees, shall be such as not to endanger or
materially interfere wth prospecting, mning or processi hg
operations or uses reasonably incident thereto: * * *,

(Ewhasi s supplied.) Thus, the right-of-way grant constitutes a |icense
to enter the public land at issue, and Appellant has no right either to
prevent the granting thereof or the use of the right-of-way unless it can
be shown that the use endangers or naterially interferes wth its mning
activities. See US v. Qurtis-Nevada Mnes, Inc., 611 F.2d 1277 (9th Qr.
1980). If Appellant can nake the requisite show ng, the right-of-way use
nust yield to the mning clainant's domnant and prinmary right to use the
surface and its resources for mining purposes.

This, however, Appellant cannot do. Appellant's show ng consists of
two assertions: "The Decision you have granted * * * has and wll be
nmaterially interfering wth the WI Il oughby/ Leavitt Association daim* * *,

It inhibits exploration and devel opnent activities." (NAat 1.) There
is no evidence that the existence or use of the right-of-way in any way
"causes danger or peril" to Appellant's mning activity, or that it
"substantially hinder[s], inpede[s], or clash[es] wth" its operations.
Robert E  Shoenaker, 110 IBLA 39, 54 (1989). The nere possibility that
the right-of-way may substantially hinder or inpede mning operations is
insufficient reason to invalidate the grant. diff Gilaugher, 140 I BLA
328, 339 (1997).

Nei ther the case record nor the history of the access road supports
Appel lant' s assertion that the right-of-way will interfere wth exploration
or devel opnent of the mning claim As a physical matter, the right-of-way
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involves atiny fraction of the acreage enconpassed by Appel lant's mning
claim nost of which lies north and west of the DeLong/ Meeks road, and thus
the present case is not conparable to the decision in Robert E Shoenaker,
supra, the effect of which was to obstruct 20 percent of the streanbed on
appel lant's placer mining claim Wat is nore inportant, however, is that
Appel  ant has not been hindered or inpeded inits mning activity at all.
Thus, on My 23, 1995, Delong tel ephoned BLMto all ege that a trench had
been cut across the road, and that as a result, his cat operator coul d not
renove his equi pnent. DelLong sought permission to fill the trench to the
point that a truck coul d be brought in, but BLMrefused to authorize the
action and i nstead suggested that the cat be "wal ked" out to the Manganese
Vsh Road and | caded there. On May 25, 1995, Brent WI | oughby i nfor ned
BLM by tel ephone that the cat operator was danmagi ng his assessnent trench.
(Uhdated Note to Fle by Gore, probably the latter part of My 1995, UTU
74004.) At that tine Gore infornmed WI I oughby that his use of nechani zed
equi prent required a Notice pursuant to 43 CF. R § 3809.1-3, and that the
road was to remain open. In a My 27, 1995, letter to BLM W!I | oughby
clained that a "trackscavator” was observed i nproving the road and t hat
a snal | excavation trench on the claimhad been filled in. DeLong denied
doing this. (Note to FHle by Gore dated May 30, 1995, UTU 74004.)

h August 24, 1995, DelLong tel ephoned Gore to conplain that the work
bei ng done by WI | oughby exceeded that typical of an exploration trench and
clained that large piles of naterial conpletely blocked the road. (Note to
FHle by Gre dated August 24, 1995, UTU 73368 and UTU 74004.) |n response
to Delong's call, BLMconducted a field inspection on August 25, 1995. The
i nspection report noted that work had been confined to the trench, except
naterial had been piled on the road to the northeast. A sketch
acconpanyi nhg the inspection report shows a trench 300 feet long, 15 to
20 feet wde and varying in depth fromless than 1 foot up to 2 feet,
except at the place where the trench cuts into the road, which at that
point was 4 feet deep. The sketch also indicates a pile of material
deposited on the road creating a berm?2 feet tall and 50 feet wde at a
di stance of approxinately 35 feet fromthe trench. Another bermis shown
across the trench at the place where the trench cuts the road. This berm
is shown to be 5-1/2 feet tall, neasured fromthe trench floor, which neans
it rose 1-1/2 feet above the road surface. Ve have di scussed the trenching
in detail because it shows that the road has not interfered wth
Appel lant' s exploration of its claim and certainly has not inperiled
mning activities.

Furthernore, no harmis shown by the fact that Appellant nay find
reason to traverse the DeLong-Meeks road to reach its mining claim By its
terns the right-of-way is open to public use, but to the extent Appel | ant
chooses not to use the road, it appears that it can use Manganese Vésh Road
instead. 6/

6/  The record shows that Jay Leavitt not only opposed the DeLong and Meeks
access road, but apparently was intent on restricting public travel on the
Manganese Vdsh Road as a matter of protecting his mining operation,
mnimzing opportunities for theft and vandalismfromthe claimsite, and
protecting public safety in crossing the Santa Qara Rver. (Noteto FHle
by Gore dated May 15, 1995, UTU 73831.)
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To the extent Appellant intends to argue or suggest that the right-
of -way grant is not inthe public interest, we note only that it is the
Departnent’ s obj ective under the Federal Land Policy and Managenent Act
of 1976 (FLPWN), 43 US C 88 1761-1771 (1994), to grant rights-of -way
to any qualified ind vidual, business entity, or Gvernnental entity and
toregulate, control, and direct the use of rights-of-way to protect the
natural resources of affected | ands, and to prevent unnecessary or undue
degradation thereof. 43 CF. R 8§ 2800.0-2(a) and (b). As thereis no
guestion that DeLong and Meeks are qualified persons, we perceive no error
in the Decision.

[2] As the authorized representative of the Secretary of the
Interior, BLMhas broad general discretion to accept or reject a right-of-
way application pursuant to section 501 of FLPMA 43 US C § 1761 (1994).

Tom Qox, 142 | BLA 256, 257 (1998); Kenneth Knight, 129 | BLA 182, 183
(1994), CB S abaugh, 116 IBLA 63, 65 (1990). A decision by BLMregardi ng
such an application nornally wll be affirned where the record denonstrat es
that it was based upon a reasoned anal ysis of the factors and circunst ances
invol ved, with due regard for the public interest, and no reason to
disturb the decision is show on appeal. Alen D Mller, 132 I BLA 270,
278 (1995); J.E Lepetich, 129 IBLA 255, 259 (1994). To prevail in a
chal  enge to a BLMdeci sion granting an application to use Federal |ands,
the chal l enging party nust denonstrate by a preponderance of the evi dence
that BLMerred in the information or data upon which it relied or in
reaching its conclusions. No such error has been shown here.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

T Britt Price
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge

149 | BLA 257

WAW Ver si on



